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Conjugality, Law and State:lnheritance Rights as
Pivot of Control in Northern India
Prem Chowdhry

*

The inheritance rights of women, whether partial or absolute, are
very intimately connected with an important aspect of conjugality, that
is, widow remarriage. The present paper seeks to establish this relationship
and the crucial role which the state has played in controlling and regulating
it, both in colonial and post-colonial periods, with special reference to
the Haryana-Punjab region of north em India. I will argue that the custom
of widow remarriage, as practiced in this region in its karewa or levirate
form, remains in a decisive way the most effective device to prevent
women exercising their right of inheritance as widows. A levirate marriage
brings an otherwise independent woman of property once again under
male dominance, without endangering the established kinship patterns.
For widows, however, the ostensibly progressive custom of
remarriage, remains a highly repressive one; with rights of inheritance,
as well as desire for relative autonomy, not only economic but also
sexual, taking precedence over the socially recognised remarried status.
Yet, the colonial state, which selectively adopted customs and made
them legally enforceable, was blatant in its attempts to encourage widow
remarriage through administrative and judicial agencies. The post-colonial
state has reinforced it, though indirectly and unintendedly, through present
day legislation, such as inheritance laws, or more directly through
executive and administrative directives of later day pension and award
claims.
The state's attempts at a positive intervention in promoting greater
gender equality for women in the sphere of inheritance has had an almost
paradoxical consequence for widows leading to the strengthening of
karewa which is in direct contradiction to her inheritance claims. The
absolute ownership rights granted to her under the Hindu Succession
Act, 1956 have generated patrilineal fears and greed. This in turn has
activated the customary socio-cultural constraints on widows which has
made the Act infructuous in actual practice. This analysis attempts to
highlight how the law's guarantees in principle were effectively
••• Social Scientist, University Grants Commission,
Nehru University.
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undennined in practice through the threats and compulsions exercised by
the widow's conjugal family members to perfonn levirate. Any breach
in levirate whether sanctioned, in the fonn of punar vivah, or unsanctioned,
in the fonn of runaway matches, has meant in effect the widow being
deprived of her inheritance notwithstanding the law. The strengthening
hold of karewa has also underlined all the repressive aspects of conjugality
which range from a forcible remarriage, an unmatched and undesirable
alliance, to polygamy and the harsh reality of being a co-wife against the
legal requirements of monogamy. Condemned outright by women for
its repressive fall out effects, levirate continues to grow in popularity and
acceptance, sanctified through a combination of patriarchal needs, custom,
law and the state.
Curiously, the actions of the state are contradictory. It not only subverts the
more positive facets of widow remarriage practice, but is also privy to the
subversion of the revolutionising effects of the 1956 Act of succession as well as
other legislative measures.
I

Custom of Karewa: Remarriage, Inheritance and Law

The custom of widow-remarriage as followed in Haryana and Punjab
had special features of its own. Known as karewa, karao, or chaddar
andazi, the custom was a throwback to the old Rig-Vedic niyog (levirate
marriage) which was prevalent in the geographical region of HaryanaPunjab and associated with the early Vedic Aryan settlements.l Karewa,
a white sheet with coloured comers, was thrown by the man over the
widow's head, signifying his acceptance of her as bis wife. Symbolically,
this gesture brought the widow once again under male protection; she
being given "his shelter" or "roof' and receiving colour in her life.
There could be certain variations.2 For example, it could take the fonn
of placing churis (glass bangles) -Onthe widow's wrist in full assembly
and sometimes even a gold nath (nose ring) in her nose and a red sheet
1. Niyog was a practice of levirate marriage. Later, as during the Mahabharata times,
niyog came to signify cohabitation by the wife with men other than her husband
under certain specific conditions like impotency of the husband and the "moral" and
religious duty to beget sons to continue the family line. Eventually, niyog was given
up as being inconsistent with increasingly pristinised and Brahmanised standards
for marital chastity and devotion. The increasing tendency in the late Dharma
Sutras was to proscribe such practices. For details see Gail Hinich Sutherland,
"Bija (seed) and Ksetra (field): Male Surrogacy or Niyog in the Mahabharata" 24: 1
CONTRIBUTIONS m INDIAN SOCIOLOGY, 77 (lan-June 1990).
2 For details see C.L. TUPPER, 2 THE PUNJAB CUSTOMARY LAW, 93. 123
(Calcutta: Govt. Printing, 1881); see also E. JOSEPH, CUSmMARY LAW OF
THE ROHTAK DISTRICT, 1910,45 (Lahore: Govt. Printing, 1911).
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over her head with a rupee tied in one of its corners. This could be
followed by the distribution of gur (jaggery) or sweets. Significantly,
this form of remarriage was not accompanied by any kind of religious
ceremony, as no woman could be customarily married twice, that is,
could go through the ceremony of biah (religious wedding).
Karewa, as a rule, has been and continues to be primarily a levirate
marriage in which the widow is accepted as wife by one of the younger
brothers of the deceased husband; failing him the husband's elder brother;
failing him his agnatic first cousin. Although it is difficult statistically
to calculate the number of people who followed this practice, the adherents
ranged from the so-called "agriculturist castes" (except the Rajputs)3 to
the low castes known as achut and kamin. The reports indicate that it
was also being followed by the brahmins. The brahmins of this province,
who were not a priestly class but were mostly land-owners, followed the
dominant social custom of this region in preference to the sanskritic
model of the other brahmins who brooked no remarriage at all and
upheld sati (widow immolation) instead.4 Among other Hindu castes,
the "low grade Khatris" also followed karewa, but others, like the bania
and kayasth did not do so, nor did the sayyeds among the Muslims.
The popularity of karewa among the overwhelming majority of
landowning classes emanated, apart from other reasons, out of the need
to retain landed property within the family. The main reason for making
the marriage arrangements within the family was to transfer control of
the deceased husband's land from the widow (who succeeded to a life
estate in the absence of male lineal descendants) to his brother or to a
patrilineal family member, because a widow who remarried lost all her
rights to property, even if she married her husband's brother.s Under
customary law, as operated by the colonial masters, it was generally
3

The British under the Punjab Alienation of Land Act, 1900 designated the following
as the "agricultural tribes": Jat, Rajput, Pathan, Sayyed, Gujjar, Ahir, Biloch, Ror,
Moghal and Mali. By subsequent notifications, Taga, Saini, Chauhan, Arain, Gaud
Brahmin and Quereshi were also notified. See GAZETTEER OF INDIA, 1989, part
I, The Alienation of Land Bill, 1900.
4 CENSUS OF INDIA, PUNJAB AND DELIll, 1911, Vol. 17, Part I, Report, p.219.
For a comprehensive account of the low position of Brahmins in Haryana and
Punjab see Prem Chowdhry: THE VEILED WOMEN: SHIFTING GENDER
EQUATIONS IN RURAL HARYANA 1880-1990 (Delhi: Oxford University Press,
forthcoming).
5 ROHTAK DISTRICT GAZETTEER, 1910, ill-A, Lahore, Civil and Military Gazette,
1911, at 90. For Court decisions leading to the forfeiture of property in cases where
the widows remarried see: Parji vs. Mangta I.C. (1931) 767; Hira Singh and Nathu
vs. Rami 28 Punjab Record 317 (1893); also Prema vs. Pradhan 18 Punjab Record
414 (1883).

National Law School Journal

98

[1993

assumed that the widow forfeited her right to property after her remarriage,
and persons asserting a position to the contrary had to prove the existence
of a "special custom",6 The Sikh Jats of Punjab were by and large able
to establish this "special custom" and stay the forfeiture on remarriage.
However, even among them the exception was only in relation to the
brother; karewa with a cousin or a collateral entailed forfeiture.7
Remarriage, therefore, deprived her of even the limited right to land
which she came to possess after her husband's death, that is, only a life
interest. Ultimately the property passed to her husband's male line. In
case she had children, her sons succeeded to the property and she had a
right only to suitable maintenance. Her daughters and their issues had no
right to inherit from the father.
However, even this limited right of the widow was seen as a threat,
because she could claim a partition of the property on certain grounds,
that is, when she could not secure the required maintenance from her
husband's heirs. Although the condition of "required maintenance" for
claiming partition as voiced by the rural male population was understood
by the British to be "a mere expression of opinion as to the custom they
would like to enforce, rather than custom itself',8 it was still accepted as
an established custom and became enforceable through the courts. All
such attempts of the widows which in fact could be claimed as a matter
of right, therefore, came to be challenged in the courts by the collateral

6

7

ROHTAK DISTRICT GAZETTEER, 1910, supra note 5, at 90. In certain areas and
among specific agricultural castes of Haryana and Punjab different forfeiture customs
applied. The customary norm which was to be operative in a particular case had to
be decided by the court, on the basis of the custom applicable to the concerned
parties.
In any case the final result was the same, since the customary law
prevailing amongst agricultural castes of Punjab regarded the wife's personal property
as merged with that of the husband, who was also deemed entitled to all the wife's
earnings and even her ornaments. In other words, the woman both by marriage and
by remarriage lost all control over movable and immovable property. See W.M.
RATTIGAN, A DIGEST OF CIVIL LAW FOR THE PUNJAB CHIEFLY BASED
ON THE CUSTOMARY LAW AS PRESENT ASCERTAINED, (H. L. Sarin and K.
L. Pandit, 2nd ed. 1880) (Reprint, 1960) at 204, 427, 747. Except for the Allahabad
and Oudh Courts, the rest, that is, Calcutta, Bombay and Punjab, maintained that
forfeiture was general.
For details of such cases involving lower castes with
different customary practices see Lucy Carroll, "Law, Custom and Statutory Social
Reform: The Hindu Widows' Remarriage Act of 1856" 20:4 INDIAN ECONOMIC
AND SOCIAL HISTORY REVIEW, (Oct-Dec. 1983);.Parji vs. Mangta, id. at 767768.
18 Punjab Record (1883) Lahore Series 414. Also see RATTIGAN,

supra note 6 at

203·4,207.
8

A. KENSINGTON, CUSTOMARY LAW OF THE AMBALA DISTRICT
Lahore, Civil and Military Gazette, 1893 at 26.
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(male descendants in different degrees from a common ancestor) and the
onus of proof was on her.9 This meant that the court either implicitly or
explicitly took the position that the required maintenance was indeed
being granted to her by her deceased husband's agnates. However, the
fact that this view was contrary to reality was even acknowledged by the
revenue officials. In their considered opinion the widow found it difficult
to obtain her "fair share of produce" as long as the holding remained
undivided.10 Moreover, the lower grade revenue officials invariably
accepted the rural male assumption that "the widow will only waste the
property when she obtains absolute control", and therefore, took the
stand that "women are not qualified to manage their land themselves."ll
Although this action was not always considered "groundless", it was still
maintained to be "untrue" in the case of "better cultivating castes like the
Jats, Sainis, Rais, Kambohs and some others". Only after a great deal of
scrutiny regarding the "proper arrangements for the management of
holding" were these decisions reversed. There are a few cases in which
although the lower courts dismissed the suit of the widow for partition,
the divisional judge accepted it on full scrutiny. 12
While, verdicts of the higher court were mixed, the majority of
revenue assistants disallowed partition. Their decision was thought to be
in keeping with the "very strong feelings among all the tribes against
granting a widow separate possession."13 It was also observed that such
claims were made "as a rule at the instigation of her own relatives, who
wish to get the management of the land". Separate possession meant
that the widow could get it cultivated through someone else as she was
customarily not allowed to undertake full agricultural operations herself.
Separate possession also produced a fear, "often well founded", that it
would lead to an "attempt to alienate" the property.14 The widow could
alienate the property, though not sell it for her own maintenance, her
daughter's wedding or payment of revenue, for reasons dubbed as "strict
necessity". That many women had started to utilise this proviso can be
seen from the constant appeals made to the Deputy Commissioner,
9 Such cases were very common. For example, see Bhag Bhai vs. Wazir Khan 13
Punjab Record (1912) 375.10 JOSEPH, supra note 2, at 40.
11 KENSINGTON, supra note 8, at 26.
12 C.C. GARBETI, RlWAJ-I-AM OF PANIPAT1EHSILAND KARNPAL PARGANA
IN THE KARNAL DISTRICT, Lahore. Civil and Military Gazette, 1910. at 12; See
Musamrnat Durgi vs. Shibhu Brahman of Kamal 1900 case no. 348.
13 T. GORDON WALKER, THE CUSTOMARY LAW OF THE LUDIDANA
DISTRICT 120 (Calcutta: Central Press Co., 1885).
14 J.M. DOUlE, THE PUNJAB LAW ADMINISTRATION MANUAL, 270-271 (2nd
ed. 1908) (Reprint, 1971).
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protesting against widows who were accused of alienating their property
without necessity. IS The district level customary law records show extracts
of the mutation sheets as well as lists of the details of cases in which
widows of different castes commonly mortgaged or alienated the land
for considerable sums, all of which were challenged by the reversioners.
The decisions of the civil courts were "always against the widows and in
favour of reversioners". 16
This self-assertion by widows in taking control of the economic
resources after their husbands deaths must have assumed such proportions
that, for a variety of reasons, government action against it became
essential. J.M. Douie, compiler of The Punjab Law Administration
Manual, advised the revenue officials that the widow's attempts to partition
the land "should be disallowed".17
However, since legally such advice could not have held much weight,
the only solution to the fast growing claims to partition was, according
to official instruction, to be sought in "a firm anchoring of the widow in
marriage". This, the Manual instructed, could be the "only satisfactory
arrangement against which she had no appeal".18
One of the more revealing accounts, delineating his own role in such
marriages came from George Campbell, a British official serving in
Punjab in the 1870s:
My trouble was
to decide adverse claims to women. A special
source of dispute was the obligation of widows (under the law, as
understood by the men at least), to marry their deceased husbands'
brothers. They had a contrary way of asserting their independence by
refusing to do so. I am afraid the law that I administered was rather
judge made law; my doctrine was that if they refuse they must show
reasonable cause. The parties used to come before me with much
vociferation on the female side, and I decided whether the excuse was
reasonabl~. But if the man seemed a decent man, and the woman
could give no better reason than to say "I don't like him", I said "stuff
and nonsense, I can't listen to that - the law must be respected", and I
sometimes married them there and then by throwing a sheet over them
after the native fashion for second marriages. So far as I could hear

15 C.A.H. TOWNSEND, CUSTOMARY LAW OF lHE HISSAR DISTRICT, YOLo
XXV. 3-34 (LAHORE, PUNJAB GOVT. PRESS. 1913); also H.C. BEADON.
CUSTOMARY LAW OF THE DELHI DISTRICT. Yol. XXII. 32 (Lahore. Civil &
Military Gazette, 1892).
16 JOSEPH, supra note 2, at 70-71.
17 DOUlE, supra note 14, at 270-271.
18 Id.
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those marriages generally lived out very happily.

19

In their anxiety to encourage widow remarriage in its levirate form
alone, the British also favoured its legal regulation through courts to give
it validity by awarding damages in favour of the former husband's family
"against the stranger who entices the widow away".20 Such a move was
seen to be consistent with the demands of "equity" and with the "custom
of many tribes and the idea of the people generally". However, it was
soon discovered that the Widow Remarriage Act XV of 1856 would
invalidate such a claim if made through the courts, as section Y of the
Act took into account the consent of a Hindu widow of full age for
remarriage whose marriage had been construed as lawful and valid under
the Act. 21 This move had therefore to be dropped. The officials regretfully
recorded that this law had given validity to such marriages which would
have been "illegal according to native custom" as "the tribal feeling was
very strongly in favour of maintaining the power of the husband's family
over the action of the widow in this matter.''22 Therefore, fresh instructions
were issued, providing administrative guidelines in this connection. The
district officials were instructed: "often a young widow will present a
petition to the Deputy Commissioner for sanction to marry a man of her
choice, but with such application he is wise to have nothing to do."23
The fact that the custom of karewa snatched away whatever little
right of possession women in Haryana-Punjab had come to acquire as
widows, was well known to British officials. They were fully aware of
the nature and operation of this custom in relation to women. This can
be seen from the perceptive observation of Cunningham, a British
barrister at law, who compiled a draft gazetteer of Rohtak district between
1870-74. He wrote, "Karewa under these conditions may be called
remarriage with reference to reasons affecting the women, but such unions
often take place for causes which have regard to the men only.''24

19 GEORGE CAMPBELL, MEMOIRS OF MY INDIAN CAREER, YOLo I, 83-84
(London: MacMillan and Co., 1893). Interestingly, his observation about having
played this role was: "In my business with people my habits were those of extreme
patriarchal familiarity". Id. at 84.
20 MSS. Bur. D. 188: "Gurgaon District General Code of Tribal Custom", handwritten
by J. Wilson, Assistant Settlement Officer, INDIA OFFICE RECORDS, (London,
1879).

21Id.

22 WALKER, r'llpra note 13, at 39-51.
23 ROHTAK DISTRICT GAZETTEER, 1910, supra note 6, at 90.
24 CUNNINGHAM, ROHTAK DISTRICT GAZETTEER, 1883-84,51.
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Karewa as a Repressive System: Widows' Resistance

The widow's right as to whom she could marry was not only severely
restricted, it could be settled only by her late husband's family. Although
the widow could not be compelled to remarry, she was not free to marry
without their consent. If a widow married a stranger against the will of
her former husband's family, a caste panchayat (council) would either
compel him to give her up or pay the former husband's family a reasonable
price for the woman to underline their ownership and to discourage
anything, but levirate marriages.2S So complete was the control over a
woman on the question of her remarriage, it was freely admitted that the
widow was often practically forced to yield to their wishes.26
In these levirate alliances the dewar (younger brother-in-law), in
many instances, was much younger than the widow. Such marriages in
which the dewar was in fact a mere child are remembered by many in
the rural areas to have taken place in their own families during the
colonial times. Ram Chander from Bandh, a village in Kamal district,
for example, recalled that when his widowed grandmother, who was 18
at that time, remarried his grandfather (her deceased husband's brother)
the latter was merely three years old. She literally brought him up and
then raised her own family.27 Many similar cases may be cited from
people's memories, all of which reinforce the perception of women,
particularly as expressed in the oral tradition of this region which
underlines the repressiveness of the karewa custom for the widow as
well as her protest and resistance.28
The resistance to remarriage took the form of petitions made by
widows to deny that karewa had taken place. It is significant to note here
that the widows denied karewa even at the cost of badchaini (unchastity).
So common was this resistance that British officials noted in 1921 that
criminal proceedings were frequently resorted to by the deceased husband's
brother. A complaint would be lodged under section 498 of the Indian
. Penal Code to counter the widow's attempts to escape, by asserting that
a marriage by karewa or chaddar andazi had taken place, although it
was firmly denied and challenged by the widow in question.29 It was,
25
26
27
28

INDIA OFFICE RECORDS, supra note 20.
JOSEPH, supra note 2, at 45.
Interview with Ram Chander, village Bandh, district Kamal, 20-21 Aug. 1988.
Several folk songs, tales, local sayings and proverbs highlight this repressiveness.
For details, see Prem Chowdhry, "An Alternative to the Sati Model: Perceptions of
a Social Reality in Folklore", ASIAN FOLKLORE STUDIES, NAGOYA, XLIX-2,
259 (1990).
29 CENSUS OF INDIA: PUNJAB AND DELHI, 1921, Vol. XV, Part I, Report at 244.
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however, very difficult for a widow to prove the contrary for, even
cohabitation could be and was recognised as karewa.
Commenting upon such cases C.C. Garbett, writing about the Kamal
district in 1910, wrote:
When the reversioners seek mutation on the ground that the widow
had forfeited her estate by remarriage they are opposed by the widow,
who denying that she was married again, asserts that she is merely
living in illicit union with her paramour, and that unchastity is no bar
to her holding her life estate. These cases are rendered difficult by the
fact that formal karewa is a ceremony so brief and simple that it is
difficult to produce convincing proof, that in some cases ceremonies
are not observed at all, and that in the case of karewa with the nearest
male relative of the deceased proprietor mere cohabitation is generally
sufficient proof of marriage. It is therefore difficult for the revenue
officer to decide the exact status of a widow who admits cohabitation
but denies marriage.3O
Consequently, in innumerable court cases, the widows chose openly
to deny karewa, and accept the charge of unchastity, and, in the British
eyes, the notoriety of bearing illegitimate children, rather than forfeit
their inheritance by admitting to remarriage.31 The brother-in-law, on the
other hand, was more than willing to take her as his karewa wife because
of the benefits of the land possession. There are recorded instances of
brothers-in-law among Gujars of Sandholi and Jats of Kamal taking over
the widows as wives and claiming their "illicit" children as their own; or
instances of pregnant women being married off to brothers-in-law, though
pregnancy was openly known to be not due to them.32 Attempting to
explain this phenomenon of widows' resistance, R. Humphreys observed
in 1914 :
Widows constantly come forward and admit they have had \l1egitimate
children, but deny marriage with the father of the children in order not
to lose their estates in their deceased husband's property... as propertied
widows (though cohabiting or remarried) they still had a lot of say in
property matters.33
30 GARBETI, supra note 12, at 38.
31 See ROHTAK DISTRICT GAZETTEER, 1910, supra note 5, Parji's case at 767-68;
Kuri vs. Des Raj 13 Punjab Record 315 (1912); Malan VS. Ruia 11 Punj. L. R. 275
(1910); Hira Singh and Nathu vs. Rami 28 Punjab Record 317 (1893); Prema vs.
Madho 18 Punjab Record 414 (1883).
32 GARBETI, supra note 12, at 7-8.
33 R. HUMPHREYS, CUSTOMARY LAW OF THE HOSHIYARPUR DISTRICT,
VOL. XXVII, 112 (Lahore: Superintendent, Govt Printing, 1914).
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However, the behaviour of the widows was due to far more complex
reasons than were understood by British officials. This behaviour would
become comprehensible to us if we keep in mind the implications of
admitting to "unchastity" for a woman. Badchaini has to be equated with
freedom from control - both economic and sexual. It not only assured
her the inheritance, as understood by British administrators,
and
consequent relative economic autonomy, but also sexual autonomy by
allowing her to retain her chosen partner instead of the "imposed one",
who was in all possibility already married. The presence of co-wife and
the ongoing conflict with her and the husband was a serious problem,
which understandably the widow wanted to avoid. Pressurised both by
the demands of patriarchy as well as the state judicial and administrative
apparatus forcibly to cohabit, the self-assertion of widows recorded by
the British, also emerges as a form of protest against the already married
status of a man and the extreme reluctance to become a co-wife.
"Unchastity" therefore, obviously had a different meaning for women
than the patriarchal construction.
The general customary usage as recognised in Haryana-Punjab which
was observed in the courts was against forfeiture of the life estate of a
widow by reason of her unchastity; and the onus was on those who
asserted such a special custom to the contrary.34 Hindu Rajputs, Brahmins
and Mahajans, bracketed unchastity with remarriage; both of which
resulted in the losing of all rights by the women. But all other agricultural
caste groups differentiated between remarriage and unchastity; on
remarriage alone the widow lost her rights.3s This resulted in widows
retaining the life possession of the property of their deceased husband,
though they were found to be unchaste. In some cases where forfeiture
occurred, the special custom was proved by entries in the riwaj-i-am
(record of customs and rights).36
The landowning male opinion of Punjab was unanimous in wanting
to exclude the unchaste widow. The judges also observed "the universal
feelings of the people in favour of forfeiture in case of unchastity of the
widow."37 The British officials, worried about the court rulings which
upheld this "pernicious custom" to be "subversive of morality in putting
a premium on illicit union". They were particularly concerned when

34 RATTIGAN, supra note 6, at 201.
35 TOWNSEND, supra note 15, at 35.
36 GARBETT, supra note 12: cases given in 1885, Ahirs of Delhi district, 1910; Sarna!
Jats of Jullundur district, 1912; Jats of Panipat Tehsil; See also RATTIGAN, supra
note 6, at 201.
37 KENSINGTON, supra note 8, at 17-18 and 38-39.
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remarriage entailed forfeiture and they, put across a strong case to include
badchaini as grounds for forfeiting the widow's right to her husband's
estate. However, they found their hands tied. There was not sufficient
evidence of the existence of a contrary custom that entailed forfeiture of
the life estate in the event of a widow's unchastity. Notwithstanding the
repeated requests of the landowning male populace, in consonance with
the British officials' own predilection, the practice that widows did not
forfeit their life estate because of their unchastity remained, with many
women availing of it. The judiciary regretfully felt itself bound to follow
the existing practice. For example in the Dhani Ram v. Musammat Rani
case of 1889, in which the acknowledged "unchaste" widow retained full
employment of her inheritance rights, the divisional court judge observed,
" ...much as my sympathy is with the plaintiff (Dhani Ram) I regret that I
can do nothing."38
One apparent result of practical importance was to emphasise these
cases as instances of karewa which, if accepted, would lead to the
forfeiture of the woman's estate. It is not surprising therefore that

~i'·

cohabitation was rep).atedly designated as karewa, and the rural "laxity"
in matters of karewa came to be emphasised and highlighted by the
British. Once the marriage or remarriage status of a Hindu woman was
acknowledged, on no account could she claim release from it.39 As
against this, there was no limit to the number of wives a man could have
either through biah or by karewa. Interestingly, when a woman's
unchastity was committed with her brother-in-law or one of the collaterals,
karewa could be and was easily claimed. But what perhaps caused
discomfort was the mere "ordinary unchastity" in which the charge of
karewa could not be imposed and would not, as such, cause forfeiture.
For example, in the Partaba vs. Mussammat Phango case of cohabitation
in 1888, the self-confessed "unchaste widow" with an "illegitimate child"
of eight months could not be deprived of the use of her husband's
property consisting of 83 ghumaos, 5 kanals and 9 marlas (now altogether
equivalent of about 37 acres of land), and certain houses as well as
moveable property.40
For a widow, therefore, her liaison outside the family (although
acknowledged as unchaste), was still safer than a charge of cohabitation,
since karewa could not be laid against her to deprive her of her life
estate. Clearly, a certain space, albeit a very limited one, existed for a
38Id. at 38.
39 JOSEPH, supra note 2, at 40-41.
4023 Punjab Record, at 241-2 (1888). The judges even speculated in the judgement
whether the defendant himself was the father or one Shera Teli or someone unknown.
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widow in the colonial period, yet the operating nonn was the levirate
alliance for widows.

ill

Post-Colonial Situation: Inheritance Rights for Widows

A widow's rights to her life estate in the colonial period for which
she had put up a visible fight was to change in the post-colonial period.
The independent Indian state directly and positively intervened in the
inheritance rights of women to remove the disabilities experienced by
them through the enactment of the Hindu Succession Act, which was
brought into force on 17th June 1956.41 This Act amended and codified
the law relating to interstate succession among Hindus and brought about
fundamental and radical changes in the law of succession in breaking
violently with the past. Section 14 of this Act applied to women and
granted them equal inheritance rights along with the male members. For
the first time the Act enabled daughters, sisters, widows and mothers to
inherit land with full proprietary rights to its disposal. The earlier limited
ownership right afforded to the widows was converted into full and
absolute ownership.
However, cultural and ideological constraints severely militate against
a woman claiming her inheritance as a daughter and a sister.42
Consequently the right to inherit land as a widow, to a large extent, is
almost the only way in which a woman can inherit land directly. As a
direct and absolute beneficiary, it is the widow, rather than the daughter
or sister, who emerges as a major threat in the post-colonial situation.
The changed situation was highlighted when a series of court cases were
brought by male collaterals challenging the rights of widows on a variety
of grounds. The study of a few cases will be illustrative. One such case,

41 For details of the Act and its comparison with the earlier situation existing in
British India, see the Hindu Succession Act, No. XXX of 1956, in SUNDERLAL T.
DESAI, MULLA PRINCIPLES OF HINDU LAW, (13th ed. 1966) also HINDU
LAW, VOL. II, (3rd ed. 1981).
Attempts to amend the Act of 1956 were made by the Punjab Government in 1977
and by the Haryana Government in 1979 and 1989. The amepdrnents sought to
prevent the daughter and sister from having inheritance rights in the natal family
property. These attempts were subsequently defeated. Yet what is significant is that
widow~ were excluded from all these attempts to constrict the rights. However, as
this account will attempt to show, as regards widows, the rights they secured under
the Hindu Succession Act have already been greatly compromised in the actual
implementation of the Act.
42 This aspect has been fully addressed in Prem Chowdhry, "Culture, Ideology and
State: Subverting Female Inheritance (Act of Succession 1956)", MODERN ASIAN
STUDIES, (forthcoming).
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Jai Ram Devi vs. Tota Ram , came up for hearing in the Punjab High
Court in 1961.43 The case involved a challenge by reversioners to the
mortgage ofland in 1959 by Jai Ram Devi, a widow. The case was not
found maintainable because the Hindu Succession Act came into force in
1956. The judgment made it clear that where a Hindu widow, a limited
owner, is possessed of the property when the Hindu Succession Act
1956 comes into force, she becomes its full owner, by virtue Clf the
provision in Section 14 of that Act. It follows that no reversionary
interest remains in that property once the widow becomes its full owner.
Hence a suit brought in order to protect his reversionary right by the
reversioner, challenging the mortgage executed by the widow as a limited
owner, cannot be maintained in a case where the Hindu Succession Act
1956 comes into force pending the suit.
The indications of a sharp breach from the colonial past in the
inheritance rights of widows had begun to surface. This position was
confirmed in another case, which was initiated in 1961 and decided in
1970, involving the alienation ofland by a widow,44 Uttam Devi, on the
death of her husband, came into possession of his estate in 1938. Within
a month she gifted the entire estate in equal shares to Daulat Singh and
Charan Singh. The gift was challenged on the 29th June 1939 by the
reversioners under customary law, pleading that the gift should not affect
their reversionary rights. The suit was decided in their favour. Some
twenty years later in 1959, Daulat Singh, one of the donees gifted back
his land gift to the widow Uttam Devi. She sold off this land on 20th
October 1959. On 13 March 1961 she died. The reversioners and their
heirs filed a suit for possession of all the land, which had formed the
subject matter of the 1938 gift. The suit was resisted by the vendees who
had bought one half of this land from Uttam Devi in 1959. The suit was
decreed in favour of the reversioners by the trial court and the decree
confirmed by the lower appellate court. In a regular second appeal filed
by the vendee or buyer in 1963, the judgment of the lower court was
reversed. The case was then referred on appeal to a full bench who
upheld the earlier appeal and maintained that Uttam Devi who had been
gifted back her land on June 3rd, 1959, had become a full and absolute
owner by virtue of the Hindu Succession Act and therefore had full
rights of sale and this sale could not be challenged.
In other cases the question of remarriage was invoked to claim the
land of the widows, as had been done in the colonial past. One such
43 A 1961 Punj. 395.
44 Jaga Singh YS. Teja Singh, A 1970 P. & H. 309.
45 Mangal Singh YS. Rattno, A 1967 S.C. 1786.
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case initiated in 1954, involved a hindu widow, Hamam Kaur, who had
come into possession of land belonging to her deceased husband in
1917.45 The collaterals of her husband brought a suit for possession,
saying that since the widow had entered into a karewa marriage with
one of the collaterals she had lost the right to hold the land of her first
husband. The collaterals succeeded in getting the order from the N aib
Tehsildar, dated 26th June 1954, and had the land mutated in their
favour. Hamam Kaur denied, like many of the widows in colonial
times, that she had entered into any karewa marriage and instituted a
suit claiming possession of the land. While the suit was pending the
Hindu Succession Act 1956 came into force and, in 1958, the widow
died and her legal representative was brought on record. The Supreme
Court held in 1967 that since the land was possessed by Hamam Kaur
when she died in 1958, within the meaning of section 14(1) of the 1956
Act, her legal representative must be decreed to have succeeded by those
rights.
There were also cases in which widows successfully challenged the
right of the male collateral and obtained the property of their deceased
husbands. Two cases may be cited in this connection, one decided on
the basis of traditional customary rights and the other on the basis of the
1956 Act.
On 29 April 1953, one Mohinder Kaur initiated a suit for the
possession of one-fourth share of the agricultural land held by her deceased
father-in-law on the ground that as the widow of the pre-deceased son
she was entitled to that share.46 The agricultural land, however, after the
death of her father-in-law in 1951, had been mutated by the revenue
authorities in the names of the three surviving sons only. Mohinder
Kaur began a suit to claim the share which her husband would have
inherited had he been alive. The suit was contested by two of her
brothers-in-law on the ground that Mohinder Kaur had married Gurdial
Singh, one of the brothers, by karewa, and as such her right was forfeited.
The trial judge upheld the position of the brothers-in-law and dismissed
her claim. Her appeal to the subordinate judge of Ambala was referred
to a full bench. The full bench judgement delivered in 1960 settled the
matter in favour of the widow saying:
In the case of Jats governed by custom in the matter of succession a
widow on remarrying her deceased husband's brother remains entitled
to collateral succession in the family.

46 Charan Singh vs. Gurdial Singh. A 1961 Punj. 301.
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Clearly, as the matter predated the Act of 1956, the case was decided
on the basis of customary practice which prevailed before the Act came
into operation. In colonial times, judicial opinion in cases concerning a
widow's right to inherit land under customary law, had remained divided,
resulting in conflicting decisions being awarded. In the post-colonial
period the judges upheld the trend of custom which maintained that the
widow did not forfeit her right to land even after her remarriage, where
she married the brother of her deceased husband and remained within the
family.
One other case which attempted to deny a widow's title to land
because she had remarried was decided on the basis of the 1956 Act.
According to the facts of this case, after the death of Gulab Singh, a Jat
of Muktaar tehsil in the district of Ferozpur, his property was inherited
by his five sons in equal shares in January 1932.47 However, one of the
sons, Dalip Singh, died. His widow Sada Kaur, who had no children,
remarried in karewa form, Chand Singh, who was the real brother of her
husband. In the meanwhile, the third brother Sampuran Singh also died
leaving two daughters who transferred their father's one-fifth share of
land to the surviving three brothers including Chand Singh. The
possession of the entire estate, however, continued with the three brothers,
though in revenue records Sada Kaur remained as the owner of one- fifth
share belonging to her first husband. The court was moved in January
1962 by the remaining two brothers, Bakhteswar Singh and lit Singh, for
a declaration that they were governed by custom, according to which
Sada Kaur on her remarriage forfeited the estate inherited by her from
Dalip Singh, and the same devolved on her remarriage on the remaining
three brothers. Her current husband, Chand Singh, could not have an
exclusive use of it. They sought a declaration that they were the owners
in possession of the two-thirds share of their ancestral land, two of the
brothers having already died. The trial court did not grant a declaration
to the two brothers on the ground that under the provisions of the Hindu
Succession Act 1956, Sada Kaur became the full owner of her share of
land which she had inherited in 1932 after the death of her first husband.48
Apart from a large number of such cases which firmly established
the legal recognition of a widows claim to inheritance, informal ways of
47 Sada Kumar vs. Bakhtawar Singh. A 1970 P. & H. at 289.
48 An appeal made in 1964, however, recognised the original claim to land made by
the two brothers on the basis that the 1956 Act could be applied only in cases in
which the widow was actually in physical possession of the land and not in name
alone. Obviously, lhe fears generated by the 1956 Act regarding the possible
entitlement of widows to land were genuine and anyone who could anticipate it by
exploiting the loopholes existing in its retroactive effects, did it effectively.
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obtaining a recognition of a widow's claim, however minor, also received
some support. I came across two cases of elderly widows who appealed
to the biradari (community) against their sons, alleging ill-treatment. In
an informal way they succeeded in getting a fixed monthly income from
the sons.49 The threat of the widows claiming their share of inheritance
clearly worked in their favour. Similar cases are also traceable in western
Uttar Pradesh. 50
IV

Strengthening of Karewa

The clarity of the 1956 Act in granting an absolute right of inheritance
to widows meant that they could not be deprived of their property by any
counter claims. More importantly, as remarriage no longer legally meant
that the widow would be deprived of her inheritance, she acquired,
superficially at least, a greater freedom to marry outside the former
levirate practice. The inheritance rights also increased the value of
widows' assets in the remarriage market. Thus, the 1956 Act should
have made a great difference to the established practice of karewa which
had previously been used to control a widows' limited property right.
Yet, in reality, the pressure upon the widows to enter into a levirate
marriage increased, leading to the strengthening of the karewa practice
in the post -colonial period. The increasing acceptance of karewa among
castes which earlier frowned upon and made fun of this practice, has
been the subject of comment in all the district gazetteers of this region.51
There are a number of factors responsible for the strengthening of the
karewa practice, the most significant perhaps being that widows came
into possession of a right of absolute inheritance as a result of the 1956
Act. Karewa marriages, therefore, have been and continue to be an
important way to bring inheritance under male control and dominance.
Another significant factor promoting the levirate form of remarriage
has been India's post-colonial military involvements with its neighbours.
The widows of military personnel, especially the so-called "war widows"
49 These cases were brought to my notice by Jasbir Singh Malik, advocate of Gohana
village, district Rohtak, 17-18 June 1986 and R.M. Hooda, advocate, Rohtak, 16
June 1986.
50 A few cases were narrated to me by Girija Devi, a widow from the village of
Gandhi in Meerut district. ~er two sons have inherited about 200 bighas of land,
but refuse to give her any share. She is therefore also considering the idea of
moving the court to claim her share, "to teach her sons a lesson". The "shame" she
would experience from the publicity, has so far restrained her from taking any
action. Interview with Girija Devi, village Gandhi, district Meernt, August 3, 1988.
51 See for example, BHIWANI DISTRICT GAZETTEER, 1982, Chandigarh, 1983, at
67.
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or widows of those who have died in active service, receive a large sum
as compensation and are entitled to numerous benefits, both from the
centre as well as the state governments. Thus, such widows are entitled
not only to the ordinary family pension, but also a special family pension.
Benefits include family pension at the rate of last pay drawn till death or
disqualification; family gratuity at specified rates, Army Group Insurance
benefits and financial benefits under the Ann y Officers' Benevolent Fund,
Army Wives' Welfare Association and the Army Relief Fund. Widows
of soldiers killed in action are given "liberalised Special Family Pensionary
Awards apart from several other benefits".52 These "special" benefits
have become a lever to reinforce levirate marriages, because they are
withdrawn if a widow remarries outside her late husband's family.
Instituted by the Ministry of Defence and Finance, this policy was
explicitly set out in a letter dated November 24, 1972. In the case of
officers, as well as lCOs (Junior Commissioned Officers) and ORS (Other
Ranks), if a widow remarries her deceased husband's real brother and
continues to live a communalllfe with and/or contributes to the support
of the other living eligible heirs, she will continue to be eligible to the
special family pension. On re-marriage with any other person, the widow
will forfeit her right to the special family pension, but will be given a
pension equal in amount to the ordinary family pension as though the
service man had died in normal circumstances.53 The effects of such a
directive in strengthening karewa are clear.
The directive also applies to the special assistance provided by different
states. Punjab, Bihar, Delhi, Uttar Pradesh and Rajasthan, for instance
have been able to allocate a little surplus land on a priority basis to the
war widows. Haryana, on the other hand, which does not have any
surplus land to give has given its "war widows" extra financial assistance
of Rs. 100 per month, an ex-gratia grant of Rs. 5,000/-, an additional
pension of Rs. 60/- per month for each dependant child and Rs. 3,000/as a. marriage grant for each daughter. 54 The widows have also been
allowed to draw their late husband's salary till the date when he would
have retired, after which the family pension begins. This special assistance
is stopped if the widow marries outside the family; her remarriage to the
52 'This list of the latest "special awards" was catalogued by the Minister of State for
Defence, Raja Ramanna, and was put before the Rajya Sabha on 14th March 1990
: see Hindustan Times, New Delhi edition, March 15, 1990, at 9.
53 I am grateful to Commander K.P. Kakkar and Shri Chander Bhan of Kendriya
Sainik Board, Rama Krishna Puram, New Delhi, for making this information available
to me. See letter No. 200847tpen-Cnl,
dated November 24,1972, Kendriya Sainik
Board, New Delhi.
54 Information made available by the Kendriya Sainik Board, New Delhi.
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real brother alone guarantees its continuation. 55 It is thus clear that the
financial attractions, both for men and women contributed to the
reinforcement of karewa in the rural areas.
The increase in the karewa custom has been aggravated by fear and
apprehension, in addition to greed. My field work suggests that often
the karewa is performed in an "indecent hurry".56 A woman of the
village of Jhojho Chamani in the district of Bhiwani was widowed in
1985. Her husband had been a sipahi (soldier) in the army and had
owned some land in the village. The widow had also received one lakh
in cash from the army. These two were attractions enough for the family
to get her married to her dewar within two weeks of the essential teravin
(thirteenth day after death ceremony) of her late husband. The family
was apprehensive that she might "settle" herself elsewhere.
The
"exploitation" suffered by the war widows at the hands of their relations
and the colleagues of their husbands has been voiced and recorded by the
War Widows Guild of IndiaY Quite clearly, it is not land alone which
promotes karewa, but also other forms of inheritance, be it insurance,
pension, or compensation claims.
Instances of karewa occurred in the case of the widows of the 1984
riots in Delhi, involving forcible marriages of the widows to their brothersin-law who were as young as 13-14 years of age.58 Veena Das's study
similarly discloses how, after the Pakistan war of 1971, many of the
widows belonging to Punjab were forced to stay with their parents-inlaw till their husbands' younger brothers reached a marriageable age.59
In fact, even now , it is not uncommon for the karewa wife to be two to
ten years older than her new husband.
With the rising popularity of levirate marriages, the continued threats
and even compulsions on a widow to perform levirate are not uncommon.
In case of refusal, her marriage elsewhere is made difficult, if not
impossible. For example, in the village of Asaudha, in the district of
55 Nonetheless, despite these benefits the pension continues to remain woefully deficient
The first Defence Pension Adalat (Court) held in Kamal on January 7, 1989,
Wlderlined the inadequacies in the pension. The TribWle,Chandigarh edition, January
9, 1989, at 16.
56 Interview with Mohran Devi, village Jhojho Chamani, Bhiwani District, January 7,
1990.
57 The TribWle, supra note 55.
58 Personal communication from Uma Chakravarti based on Wlpublished interviews
with women activists dealing with the post-1984 riots. Also see Veena Das "Our
Work to Cry: Your Work to Listen", in MIRRORS OF VIOLENCE:
COMMUNITIES,

RIOTS AND SURVIVORS IN SOUTH ASIA (Y. DilS ed. 1990).

59 Veena Das, "Marriage Among the Hindus" in INDIAN WOMEN (D. Jain ed. New
Delhi, Ministry of Information and Broadcasting, Govt of India, 1975).
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Rohtak, Asha, a nineteen year old girl became a widow.60 Her in-laws
wished to perform karewa with her much older jeth (elder brother-inlaw) estimated to be around fifty years of age with a wife and three
children. She did not accept it nor did her father, who settled her marriage
elsewhere.
Her in-laws, however, refused to allow this and a caste
panchayat had to be called. The panchayat sanctioned her marriage
elsewhere. But at a crucial juncture the wedding ceremony was forcibly
stopped by the in-laws. Even the panchayat decision was not honoured.
Asha continues to remain a widow looking after her child.
In such cases, the widow has the right to lease out her land, work at
it herself through hired hands or arrive at some agreement with the male
members of her former husband's family who may then remit to her a
settled share of the profits. Anyone of these arrangements may work
depending upon each individual case and family. However, the last
option is said to be adopted more often than others, as in the case of
Asha, who retains thirty bighas of land in her name.
Only when there are no children can an alliance be made outside the
conjugal family. Such a remarriage is known as punar-vivah which
literally means remarriage. In their basic simplicity, the two forms of
remarriage, punar-vivah and karewa resemble each other very closely.
The important ceremony in punar-vivah is the exchange of jai malas
(garlands) by the bride and the groom. The performance of phereas
(religious ceremony) unless the widow is a "virgin" is prohibited. Punarvivah is generally known to have gained popularity among the traditional
caste conscious critics like the Rajputs and the Banias, among others.
Yet, like the other peasant castes, even in these caste clusters, the first
choice in remarriage is karewa in its levirate form and only "when none
of the brothers accept their widowed sister-in-law as a wife, punar-vivah
is performed anywhere in theircaste".61 Punar-vivah although increasingly
accepted still follows a poor second to karewa with its basically repressive
ingredients and e1ements:of coercion.
Significantly,
since the law, no longer provides for mere
"maintenance" for the widow -(as had been the case under the colonial
administration) but an absolute right of inheritance, the pressure upon
the widow to make a levirate alliance has increased. Consequently there
are several cases in which the conjugal family has successfully stalled
the wedding plans of the widows.

60 Interview with Dheer Singh, village Asaudha Todran, district Rohtak, August 8-10,

1990.
61 Supra note 51, at 67.
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Fall out effects of Karewa

The strengthening hold of karewa has underlined yet another aspect
of conjugality which is also essentially repressive for women. Karewa
in many cases has actually resulted in polygamy and has therefore been
responsible for keeping the institution of polygamy alive, despite the
legal requirements of monogamy. This social recognition of polygamy
is not only forthcoming in levirate marriages, but also in those situations
where the first wife is either barren or has borne only daughters. For a
man, polygamy means another hand to work in the fields leading to
greater production and property, as well as more children, that is, it is
considered a socio-economic necessity. Women therefore continue to be
regarded as resources like land, acquired by men. The sons of a
polygamous union are inheritors of equal shares of the father's property,
either directly through will or by the decision of the village or caste or
kunba panchayat. The colonial rulers also made no difference between
the rights of inheritance of sons of a phere (marriage) or a karewa
marriage.62

Polygamy disadvantages both women concerned and, if asked, women
freely speak against it. Statistically, a recent study of three villages in
Delhi territory overlapping the Haryana State, found 75 per cent of the
women were opposed to the idea of more than one wife.63 The other 25
percent supported it under exceptional circumstances of barrenness of the
wife, or a levirate alliance with the deceased husband's brother "to preserve
family bonds". The same study also shows that among rural women who
favoured widow remarriage, only 13 per cent favoured such remarriage
within the family, (that is, with the husband's brother) and the remaining
87 per cent opted for anyone. A very small number even felt that the
decision about a new partner should be left to the widows and no force
should be applied. Self-made alliances, however, are not readily accepted
and some women openly frown upon such an idea. This attitude directly
contradicts the increasing cases of elopements.
The disapproval of self-made alliances may very well be due to the
negative reactions of men and the negative consequences for women
which have followed from such marriages. Indeed conflicts have always
arisen whenever the widow has asserted her wishes in a remarriage
partnership. For a widow to marry of her own choice, in many instances,
still means a run-away marriage. The popular rural belief continues to
62 DOUIE, supra note 14, at 10.
63 REKHA BHAGAT AND P.N. MATHUR, MASS MEDIA AND FARM WOMEN,

80-81 (1989).
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equate running-away with a rand (widow). "Rand bhaj gai" (the widow
has run away) is a phrase commonly used for any absconding female.64
It emanates out of the widow' self-assertion in marriage.
There are also certain other restrictions on settling a widow's marriage.
Unlike in the colonial period, her partner cannot be a bachelor. The only
bachelor she is allowed to remarry with approval is in the levirate marriage.
Where a bachelor is involved with a widow, then the opposition from his
family members often takes a violent turn. Parents are known to react to
such marriages by cutting off all relations with their son disowning and
even disinheriting him.6S
Many of those widows who have ventured to remarry either on their
own or through their parents, have either had to sell their land to their
husband's collateral at a minimal price or renounce their claims in property
That is why in
controlled either by the father-in-law or brother-in-law.66
the popular perception, notwithstanding the 1956 inheritance law, a
remarriage (except in its levirate form) continues to mean what it meant
in colonial times, that a widow is deprived of her inheritance.
The karewa, apart from granting social and cultural approval and
acceptance also allows a woman to remain in the family into which she
was married. And even though her karewa husband may become. the de
facto owner of land, the land as such remains in her name and she
remains on the spot, a full working partner. The pressure upon her to
remain assimilated in the family through levirate has not lessened in
spite of the property rights she has acquired by virtue of the Hindu
Succession Act, 1956. In fact, in some ways the pressure has increased.
Given the realities of rural social conditions, levirate also continues to be
considered a refuge by the widows for withstanding pressure, threats of
violence and sexual abuse from their husbands' male agnates. In addition,
the hold they have on their inherited land is tenuous where they have no
son. A levirate marriage takes care of all these constraints.
VI

Conclusion

In a curious way, therefore, custom, law and the state have all
combined successfully to regulate conjugality in safeguarding the

64 A cornmon observation in all the villages that I visited.
6~ Ram Chander's nephew, Gyanendra Singh, married a young widow with two small
children in 1986. The family continues to disown him and so far he remains
disinherited. Ram Chander, village Bandh, district Kamal, May 20-21, 1988.
66 This reality was cornmon knowledge amongst the men and women who were
interviewed or who had gathered together for a conversational session with me.

116

National Law School Journal

[1993

patrilineal inheritance interests in vastly differing socio-legal conditions
prevalent under the colonial and post-cOlonial situations. Under the
colonial period, the practice of awarding a widow limited property rights
was appropriated by her husband's family on his death, by her forceful
remarriage to a collateral. The establishment of a widow's right to property
during the post-colonial period did not help to arrest the practice. In fact,
it lead to a strengthening of the practice of karewa as there was property
at stake over which the husband's family sought to firmly retain its
control. Even benefits awarded to war widows by the Indian state, which
has been increasingly involved in military activity during the post-colonial
period, has only intensified the effort to keep the widow's 'wealth'
inside the husband's family.
At the same time as the pressure to perform karewa has increased,
other laws such as those outlawing polygamy have not been enforced
with any rigor, thus legitimising the practice of karewa and the practice
of polygamy that has resulted from it. In turn, karewa has become~,a
refuge for widows who are otherwise forced to confront threats of violence
and sexual abuse from her husband's family and face social ostracism.
Therefore, the role of law in this context has not operated to empower
widows, but to further drive them into the folds of their husband's
family. There they have found some social protection, but have
simultaneously lost control of land rights. In focusing primarily on
economic empowerment, the law neglected to address the social and
political disempowerment of widows which have effectively undermined
their rights.
The issues raised by an examination of the practice of karewa under
both pre and post colonial rule highlight the limitations of law as a
mechanism to liberate oppressed elements in society.
What is the role of law when the rights of a subgroup result in the
violation of the rights of some of its individual members, that is, women?
How can law ensure the rights of the individual without at the same time
alienating her from her community? These are questions which must
now be addressed by those who create, administer and critique the law.

